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RECE WED

CLERK’S OFFICE

Our File No. 65299-POH
FEB 18 2004

BEFORE THE ILLINOIS POLLUTION CONTROL BOAP~j.~~~OF ILLINOIS
Pollution Control Board

UNITED DISPOSALOFBRADLEY, INC.,
AndMUNICIPAL TRUST & SAVINGS BANK,
As TrusteeUnderTrust0799, No. PCB03-235

Petitioners, (PermitAppeal - Land)

V.

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

PETITIONERS UNITED DISPOSAL OF BRADLEY, INC’S.
AND MUNICIPAL TRUST & SAVINGS BANK’S

REPLY IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT

NOW COME the Petitioners, UNITED DISPOSAL OF BRADLEY, INC. and

MUNICIPAL TRUST & SAVINGS BANK, as TrusteeUnderTrust 0799, by and throughtheir

attorneys,JenniferJ. SackettPohlenz,David E. Neumeister,and JenniferL. Medenwaldof

QUERREY& HARROW, LTD., andsubmit the following reply in supportof theirMotion for

SummaryJudgment.

I. BY REFUSING PETITIONER’S REQUESTED PERMIT MODIFICATION, THE
IEPA UNLAWFULLY APPLIED THE ILLINOIS ENVIRONMENTAL
PROTECTION ACT AND WRONGFULLY PERPETUATED AN
UNCONSTITUTIONAL RESTRICTION IN BLATANT DEROGATION OF THE
TENNSV HOLDING

The focus of the Illinois EnvironmentalProtection Agency’s (hereinafter“IEPA” or

“Agency”) responseto Petitioners’ summaryjudgmentmotion is twofold. First, the “we asked

for it” argument,contendingthat its denial of the Petitioners’requestedpermitmodificationwas

not in error, becausethe Petitionerssoughtapermit underthe former “non-regional”provisions
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of the Act. Second, IEPA argueswaiver: that even if the subject permit condition is

unconstitutional,the Petitioners did not contest it when it was initially imposed. These

argumentsare nothing more than red herrings, which detract from the core issue: the

unconstitutionalityof that portion of SpecialConditionNo. 9 which purportsto geographically

restrict waste acceptanceat the subject transfer station’. In making its arguments,IEPA

challengesPetitioners’applicationof Tennsv,Inc. v. Gade,Nos. 92 503 WLB & 92 522 WLB,

1993 U.S. Dist. LEXIS 10403 (S.D. Ill. July 8, 1993), and, itself, incorrectly articulatesits

holding.

TheprovisionsoftheAct underlyingthe inclusionof thoseportionsof SpecialCondition

No. 9 at issuein this casewereunambiguouslydeclaredunconstitutionalby theDistrict Court in

Termsv. TheIllinois StateLegislaturethenamendedtheAct (effectivenotably after Petitioners’

original developmentand operatingpermits were issued)to deletethoseprovisions in the Act

that impermissiblydistinguishedbetween“regional” and“non-regional” facilities in the context

of the shipment,conveyance,unloadingor loadingof municipal solid waste. SpecialCondition

No. 9, astheprogenyof thosestrickenprovisions,now— in contrastto whenit wasfirst addedto

Petitioners’ operatingpermit back in 1995 — lacks adequatestatutorysupport under the Act.

IEPA’s attemptto justify its unconstitutionalrestrictionon an articleofcommerce,i.e., waste,by

The only portionof SpecialConditionNo. 9 at issuein this appealprovides:

9. No waste generatedoutside the municipal boundariesof the Village of
Bradleymay beacceptedatthis facility. . . .“ (AR 69)

When“SpecialConditionNo. 9” is referencedherein,whetheror notwith thewords “the
relevantportion of’, it is only intendedto referencetheabovecitedportion of that special
condition.

2
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arguingthat Petitioners’followed the law that wasin effect wheninitially seekinga permit and,

thus,“self-imposed”the restrictionmustfail. This appealhasnothingto do with thePetitioners’

ability to restricttheir own businessgeographically,if theyso desire,it hasto do with whether

the government,in this caseIEPA, hastheability to imposesucha restriction. Suchrestrictions

on commerceby governmenthavebeenfound repetitively to be clearly unconstitutional.$~

Fort Gratiot Landfill v. Michigan Dept. of NaturalResources,504 U.S. 353, 112 S. Ct. 2019

(1992); Tennsv,Inc. v. Gade,Nos. 92 503 WLB & 92 522 WLB, 1993 U.S. Dist. LEXIS 10403

(S.D. Iii. July 8, 1993); NorthwestSanitaryLandfill, Inc v. South CarolinaDept. of Healthand

Envtl. Control,et al., 843 F. Supp. 100 (D. S.C. 1992); EcologicalSys., Inc. v. City of Da~on,

2002 Ohio 388, 2002 Ohio App. LEXIS 354 (Ohio Ct. App. 1992),app. denied,2002 Ohio

2852,769 N.E.2d873 (2002).

The IEPA — in light of the Illinois legislature’snoted amendmentsto the Act and the

district court’s holding in the Tennsv— can no longer lawfully uphold,apply or enforcethat

portion of Special Condition No. 9 purporting to restrict the geographicalarea of waste

acceptancefor the transferstation againstthe Petitioners’ businessactivities. The IEPA was

wrong to suggestotherwisewhenit refusedto allow the Petitioners’ to modify their existing

operatingpennit to removethat portion of Special Condition No. 9 at issue, by finding the

Petitioners’ permit applicationto be “incomplete.” That determinationshouldnow be reversed,

the Petitioners’ motion for summaryjudgment granted,and the Petitioners’ requestedpermit

modificationapproved.

3
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A. The Tennsv casesupports a finding that IEPA erroneously refused to allow
the Petitioners’ requested permit modification and the Petitioners’ lawful
application for their initial permits under the law that was later amendedas
unconstitutional has no bearing on the unconstitutionality of Special
Condition No. 9

The Agency’s attempt at justifying an unconstitutionalrestriction on commerceby

arguingthat the Petitioners’ applied for theirpermits underportionsof a law later amendedby

the Illinois GeneralAssembly as they were unconstitutional,and thus “asked for it” is as

misconstruedas IEPA’s interpretationof the Tennsv holding on which it relies in making its

argument. Oddly, the IEPA accusesthe Petitionersof having distortedthe “exact wordingand

holding” of the Tennsv case. Specifically, the Agency claims that the Petitioners have

interpretedthat casewell beyondits plain andclearmeaningandthat theTennsvdoesnotapply

to restrictionson the movementof wastebetweensubdivisionsof theState. (Resp.Br., pp. 2-3,

9). IEPA is wrong. It is IEPA — and not the Petitioners— who misconstruesand refusesto

acknowledgetheclearimportof theTennsvholding.

In Tennsv,theCourt struckdownastatutoryschemethat distinguishedbetweenfacilities

that acceptedwaste generatedoutside the boundariesof any local general purposeunit of

governmentand facilities that servicedonly the local general purposeunit of governmentin

which they were situatedas being violative of the CommerceClauseof the U.S. Constitution.

SeeTennsv,1993U.S. Dist. LEXIS 10403,at *35~ Specifically, the Courtdeclaredportionsof

Sections39.2, 3.32 and 22.14 of the Act, which imposedadditionalburdenswith respectto the

location of and the permit approvalprocessfor facilities that acceptedwaste originating from

beyond its local general purposeunit of government,unconstitutionalas they applied to a

4
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plaintiffs’ businessactivities. Id. at *6. In doing so, the Court in Tennsvrelied on and cited to

Fort GratiotLandfill v. Michigan Dept. of NaturalResources,504 U.S. 353, 112 S. Ct. 2019

(1992). Specifically, as respectssubdivisionsofthe State,thecourtheldthata stateor oneof its

political subdivisionsmay not avoid the stricturesof the CommerceClause by curtailing the

movementof articles of commercethrough subdivisionsof the State,ratherthan throughthe

state itself. Tennsv, 1993 U.S. Dist. LEXIS 10403, at *5 (citing Fort Gratiot Landfill v.

MichiganDept.ofNaturalResources,504 U.S. at361, 112 S. Ct. at 2024).

By limiting the Petitioners’ facility to acceptingwaste solely “generated” within the

“municipalboundaries”oftheVillage of Bradley,SpecialCondition No. 9 clearlyprecludesthe

movementof wastethrough a particularpolitical subdivisionof the Stateof Illinois aswell as

interstate2. Accordingto the clear import of the Tennsv holding (which the JEPA wrongfully

ignores),sucharestrictionis improperandunconstitutional. SinceIEPA doesnotdisputeany of

thefactsin supportof Petitioners’motionfor summaryjudgment,if theIllinois Pollution Control

Board(Board) follows theholding in Tennsv,the Board should find that waste is an article of

commerceand a geographicrestriction on the movementof that commerce,be it through

subdivisionsof a stateor interstate(asthe instant conditionrestrictsboth), is unconstitutional

and eithervoid (by virtue of theamendmentsof theStateLegislature)or shouldbe stricken.

The continuedpresenceof Special ConditionNo. 9 in the Petitioners’operatingpermit

completely contradicts the Tennsv Court’s unambiguousmandatethat there can be no

curtailmenton the movementof articlesof commerceabsenta valid justification that is wholly

5
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unrelatedto economicprotectionism. SeeTennsv,1993 U.S. Dist. LEXIS 10403, at *6. Special

ConditionNo. 9, in asmuchasit representssuchacurtailmentwithout valid justification, cannot

stand. Further, in so far asthe inclusionof SpecialConditionNo. 9 in thePetitioners’operating

permit wasundisputedlypredicateduponthe exactportionsof Sectionsofthe Act that removed

by theIllinois GeneralAssemblydueto theTennsvdecision,it strainscredulity to suggest,asthe

EPA does in its responsebrief, that Special Condition No. 9 maintains some modicum of

constitutionality. If the statutory provisions underlying the restriction embodied in Special

Condition No. 9 areunconstitutional,then so too is the actual restrictionitself. Likewise, the

Agency’sargumentthat, should this premisebe true, thenPetitioners’ entire permit should be

void lackslegal authorityandis an entirely ineffectivethreatin responseto Petitioners’motion3,

given First of Am. Trust Co. v. Armstead, 171 Ill.2d 282, 664 N.E.2d 36 (Iii. 1966) and its

legacyof decisionsin Illinois. Thus, thePetitioners’ requestedpermit modification to remove

SpecialConditionNo. 9 shouldhavebeengrantedand IEPA’s finding of “incompleteness”and,

therefore,denialof Petitioners’operatingpermit applicationshouldbe reversed.

B. There is no “waiver” of an unconstitutional restriction

Attempting to circumventthe clear import of the CommerceClauseand constitutional

argumentpresentedin Petitioners’ motion, JEPA claims that Special Condition No. 9 should

nonethelessremain a part of the Petitioners’ operatingpermit becausethePetitionersfailed to

United Disposal of Bradley, Inc. has at least one customerand has businessopportunitiesoutsidethe Stateof
Illinois, however,the currentgeographicrestrictionof SpecialCondition No. 9 purportsto restrictany wastefrom
thosecustomersfrom beingacceptedat the Petitioners’transferstation.

Likewise, IEPA’s baselesscontentionthat Petitionerssoughtpermitting undera non-regionalstatusto “avoid”
siting is not relevantand Petitioners’motivation in its initial permits is nota “fact” beforetheBoard.This is nothing
more than a back door to an argumentthat contradictsthe Armsteadline of cases,essentiallyarguingthat a party

6
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challengethe inclusion of that condition at the time their operatingpermit was initially issued.

(Resp.Br., pp. 4-5). Specifically, the IEPA claims that the Petitionershaveeffectively waived

theright to challengetheconstitutionalityof SpecialConditionNo. 9 by not appealingit at any

time prior to whentheysoughtto havetheir operatingpermit modifiedvia theirMarch 27, 2003

application. Again, the 1EPA is wrong. First and foremost, the IEPA’s suggestionthat its

inclusion of Special Condition No. 9 was ripe for appealas of the 1995 issuancedateof the

Petitioners’ operatingpermit is disingenuous. While the Tennsv casehadindeedalreadybeen

decided at the time the Petitioners’ operatingpermit was issued, notably, the Illinois State

Legislaturehadnotyet amendedtheAct to deletethoseprovisionsthat the TennsvCourt found

to be unconstitutional. Accordingly, the Petitionerscommittedno wrong in not immediately

challengingSpecialConditionNo. 9 uponthe subjectoperatingpermit’sissuance. The IEPA is

mistakento suggestotherwise.

Further,thetimelinessofthePetitioners’challengeto the impositionof thesubjectpermit

condition is really completelyirrelevant,asconstitutionalchallenges,asa matterof law, cannot

be waived andmay be raisedat any time. See.e.g.,Peoplev. Christy, 139 Ill. 2d 172, 176, 564

N.E.2d 770, 772 (III. 1990) (“As a generalrule, a constitutionalchallengeto a statutecan be

raisedatany time.”).

Finally, in support of its argumentto the contrary, the Illinois EPA cites to Mick’s

Garagev. Ill. EPA, PCB No. 03-126,2003 Ill. ENY LEXIS 751, at *15 (Dec. 18, 2003), and

PanhandleE. PipeLine Co. v. Ill. EPA, PCBNo. 98-102,1999 Ill. ENV LEXIS 52, at *30 (Jan.

who follows the law in placeat the time of permittingshouldlater be penalizedand a vestedright removed,when
the GeneralAssemblychangesthe law.

7
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21, 1999). (Resp.Br., p. 5). Both of thesecasesstandfor thepropositionthat theBoardwill not

reviewin a subsequentpermit a conditionthat was imposedwithout challengein a predecessor

permit. Notably,however,neitherof thesecasesinvolved a situationwherethe imposedpermit

condition implicated constitutional concerns. Those cases are, therefore, factually

distinguishablefrom theinstantmatterandarenot controllinghere. Accordingly,thePetitioners

did not, as the Agency contends,waive the issue regardingthe constitutionality of Special

ConditionNo. 9 by not raisingit in anappealoftheirinitial operatingpermit.

C. The IEPA does nothing to meaningfully contradict any of the Petitioners’
arguments that independentof the Tennsvholding, Special Condition No. 9
is nonethelessunconstitutional on its face as it is a geographic restriction
that discriminates based upon the origin of the municipal solid waste and
impermissiblyvague

In their summaryjudgmentmotion,thePetitionersarguedthat evenif SpecialCondition

No. 9 could exist independentof the statutoryprovisionsof the Act that were removedby the

Illinois GeneralAssemblyasunconstitutional(basedon the Tennsvcase),that conditionwould

still fail to passconstitutionalmusterbecauseit is a geographicrestrictionthat discriminates

solelyon thebasisof theorigin ofwaste. ThePetitionerscited both NorthwestSanitaryLandfill,

Inc v. South CarolinaDept. of HealthandEnvtl. Control, 843 F. Supp. 100 (D. S.C. 1992),and

Ecological Sys., Inc. v. City of Dayton, 2002 Ohio 388, 2002 Ohio App. LEXIS 354 (Ohio Ct.

App. 1992), as exampleswhere provisions similar in effect to Special Condition No. 9 were

deemedto be unconstitutionalfor that reason. Notably, in its brief, IEPA fails to respondatall

to: (a) thePetitioners’ discussionofthe aforementionedcases;or (b) the Petitioners’submission.

that Special ConditionNo. 9 is, notwithstandingthe Tennsvholding, a geographicalrestriction

that impermissiblydiscriminateson the basis of where the municipal solid waste is generated.

8
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Accordingly, thePetitionerswill restuponthevalid argumentsalreadypresentedin theiropening

summaryjudgmentbrief. In light ofthosearguments,therequestedpermit modificationshould

havebeenallowedandtheIEPA’s decisionto thecontraryshouldnow be overruled.

It bearsbriefmentionalsothat theIEPA fails to articulateanymeaningfulresponseto the

Petitioners’contentionsthat SpecialConditionNo. 9 is unconstitutionallyvagueand, therefore,

void. In fact, the IEPA’s only responseto this argumentis that the Petitioners’ “void for

vagueness”challengeto SpecialConditionNo. 9 is untimely. (Resp.Br., pp. 7-8). Again, ashas

alreadybeenmentioned,constitutionalchallengescan,as a matterof law, generallybe asserted

at any time. Thus, the IEPA’s criticism of the timing of the Petitioners’ void for vagueness

challengealoneis insufficientto defeatthatargument.The Boardshould,in considerationofthe

vagueanduncertaintermsin whichSpecialConditionNo. 9 is written, find that that restrictionis

unconstitutionallyvagueand that IEPA erroneouslydeniedPetitioners’ requestto modify their

operatingpermitto deletethesubjectlanguage.

II. THE IEPA INCORRECTLY INTERPRETED THE PERMIT APPLICATION AS
A REQUEST TO MODIFY A DEVELOPMENT PERMIT THAT REQUIRED
SECTION 39.2 SITING APPROVAL

The IEPA argues it correctly viewed the Petitioners’ subject requestedpermit

modification asone that requiredsiting approvalbecausethe sought aftermodification would

involve alteringthe Petitioners’operatingand developmentpermits,as SpecialConditionNo. 9

appearsin bothof them. Additionally, theIEPA claims that the subjecttransferstation’smere

acceptanceof waste“generated”outsidethe “municipal boundaries”of the Village of Bradley

would affect the physical design,constructionand/or boundariesof the facility suchthat the

9
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facility’s operatingpermit modificationrequestshould be consideredarequestfor “expansion”

underSection3.330(b)(2)oftheAct.

First, given the constitutional infirmity of the subjectpermit condition, it is irrelevant

whetherthe permit modification requestwas for deletion of the subjectcondition from the

developmentor operatingpermits. This argumentis fully addressedin both the Petitioners’

Motion for SummaryJudgment,its Responseto IEPA’s Motion for SummaryJudgment,andthis

brief and,thus, is referencedandincorporated,ratherthanrepeated,herein.

Second,evenif, in arguendo,Petitioners’soughta developmentpermit modification,site

location approvalpursuantto Section39.2 is not requiredundertheclear languageof Sections

39. 3.330(b)(1)and 3.330(b)(2). The definitions of a “new pollution control facility” and a

“pollution controlfacility” arefoundin Section3.330 oftheAct. Pursuantto Section3.330(b),

a “pollution controlfacility” is, amongotherthings,a wastetransferstation. Pursuantto Section

3.330(b)(1),a wastetransferstation is a “new pollution control facility” if it was “initially”

permitted for developmentafter July 1, 1981. The Agency admits in its own Motion for

SummaryJudgmentthat “initially” means,permittedfor the first time. (IEPA Motion pp. 10-

11). The Agency also admits that the Petitioners’ waste transfer station already had a

development(andoperating)permit whenit submittedthesubjectoperatingpermit modification.

(AR 1-7, 67-73). Specifically, the Petitioners’ developmentpermit, Permit No. 1994-306-DE,

statesthat it “approvesthe developmentof a municipal solid wastetransferstation pursuantto

Sections21(d) and39(a) of theIllinois EnvironmentalProtectionAct. . .“ (AR 1). Thus, evenif

the subjectpermit applicationwere for modification of a developmentpermit, sinceit is not an

10
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“initial permit,” proofof site location approvalunderSection39.2 of the Act is not requiredby

Sections39(a)and3.330(b)(1)oftheAct.

However,in its Responsebrief, unlike its Motion for SummaryJudgment,the Agency

reliesprimarily on its “expansion”argument,i.e., that Section3.330(b)(2)requiressite location

approval. The Petitioners’ responseto this argthmentis addressedin detail in its Responseto

IEPA’s Motion for SummaryJudgmentat pages 13-17. Not only is the Agency’s argument

contraryto precedent,but it is alsocontraryto prior Agencyactions(theexamplebeingshownin

the Petitioners’ Responsebrief in which the Agency specifically allowednearlya doubling of

capacity of a transfer station, where that capacity was specifically limited by the facility ‘s

permits, without requiring site location approval,see, Exhibit A to Petitioners’ Responseto

IEPA’s Motion for SummaryJudgment). Further, the argumentis contraryto the logic behind

both Section39.2 andfacility permits,astherequestedoperatingpermitmodificationin this case

hasnothingto do with a changeof thepermittedfacility’s operation,shape,sizeor character,it

only concernsfrom what off-site locationwastecanoriginatebeforebeingbroughtto thefacility.

An “expansion” under Section 3.330(b)(2)hasbeenfound in caseswhereinboth the

capacityandthephysicalboundaryor “footprint” ofa facility changes.TheAgencyadmitsin its

own Motion for SummaryJudgmentthat Petitionerssought absolutelyno physical changeto

their facility. (IEPA Motion p. 15). Furthermore,capacityis not at issue in this case; is not a

condition of the facility’s permits; wasnot a condition of local zoningapprovalfor the facility

whenit was initially developed;and there is no evidencethat by merelychangingthe off-site

geographicallocationfrom which wastecanbe acceptedat the facility that therewould be either

anincreaseor decreasein capacity.

11
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Further, the cases on which the Agency relies were previously distinguished by

Petitionersand contrary Agency precedentnoted (the permits attachedas Exhibit A to the

Petitioners’ Response)in the Petitioners’ Responseto the IEPA’s Motion for Summary

Judgment(pages13-17),which discussionis referencedand incorporatedherein. The common

groundin all casesconcerning“expansion”underSection3.330(b)(2) of the Act is an effect on

“land use” and providing the local host governmentwith the power to review and approve

proposedfacility expansionsthat will effect landuse. Sincetheproposeddeletionof thatportion

of Petitioners’operatingpermit SpecialConditionNo. 9 purportingto geographicallyrestrict the

origin of waste is an off-site changethat has no effect on land useof the facility, evenfrom a

logical perspective,Section3.330(b)(2)is inapplicable.

Finally, IEPA’s attemptto squeezethe subjectpermit modificationapplicationinto either

Sections3.330(b)(1)or 3.330(b)(2)oftheAct runsafoul ofthe legal precedentprotectingvested

rights from a changein the law. SeeFirst of Am. Trust Co. v. Armstead,171 Ill.2d 282, 664

N.E.2d36 (Ill. 1966); ChemrexInc. v. Pollution Control Bd., 257 Ill. App. 3d 274, 628 N.E.2d

963 (Ill. App. Ct. 1994); United Statesof Americav. Illinois Pollution ControlBd., et al., 17 F.

Supp.2d 800 (N.D. Ill. 1998). To saythat themererequestto changetheoff-site locationwhere

wasteacceptedat the facility can be “generated”or originate,a requestthat is supportedby the

local host governmentas well as surroundingmunicipalities(AR 133-135; SAR 140-142),is

either an “initial” permit or an “expansion” under Sections3.330(b)(1)or (2), respectively,is

nothingmorethanto attempta retroactiveapplicationof the law that ignoresPetitioners’vested

right in its permits. Bothargumentsareinappropriateconstructionsofthe law.

12
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Accordingly, the Agency’s argumentsmust fail and Petitioners’ Motion for Summary

Judgmentshould be granted.

III. THE ILLINOIS EPA CLEARLY FAILED TO ABIDE BY THE APPLICABLE
TIME PERIODS FOR REVIEWING THE PETITIONERS’ REQUESTED
PERMIT MODIFICATION

IEPA’s argumentthat it complied with the applicabletime periods for reviewingthe

Petitioners’requestedpermitmodification is contraryto all evidencein therecord. Petitioners’

requestedpermit modification clearly statesthat it is a requestto modify its operatingpermit;

IEPA’s written response,likewise,clearly statesthat it is anotice ofincompletenessfor a request

to modify an operatingpermit; and, even, IEPA’s own permit log (AR 100) statesthat the

timeframe for review is the 30-day timeframe requiredfor an operatingpermit application.

None of these factsare contestedby the Agency. EPA’s failure to comply with the 30-day

timing requirementof 35 IAC 807.205 is, notwithstandingthe Agency’s suggestionsto the

contrary,another,proceduralreason,why theBoard shouldfind that the Petitioners’application

was completeand should havebeengrantedby IEPA. Thus, all facts in the record,none of

which are contested,point to one conclusion: that the subjectpermit application was one to

modify an operatingpermit; that IEPA treatedit assuch; andthat IEPA mistakenlyissuedits

noticeof incompletenesslate.

There is no otherpossibleconclusion,as IEPA hasno statutory, inherentorotherpower

to transformPetitioners’ applicationinto somethingit is not, and the Agency’s own record is

clear that up until the time of thesemotions andthe tardinessissue beingraised,it treatedthe

requestedpermit modification as one related solely to the Petitioners’ operating permit.

Accordingly, in light of the IEPA’s clear failure to issue its denial of the Petitioners’ subject
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application within the said 30-day deadline, the Board should construe the Petitioners’

applicationas completepursuantto 35 IAC 807.205, reverseIEPA’s decision,and grant the

Petitioners’Motion for SummaryJudgment.

WHEREFORE,thePetitioners,UnitedDisposalof Bradley,Inc. and Municipal Trust&

Savings Bank asTrusteeUnderTrust 0799, respectfullyrequestthe Board enteran order: (a)

finding that the IEPA’s denial of the applicationfor permit modification wasincorrectbecause

themodification requestedonly thestriking ofotherwiseunconstitutionallanguagefrom Special.

Condition No. 9 and reversingthat denial, and/oralternatively, striking the subjectportion of

Special Condition No. 9 as being an unconstitutionalrestriction in violation of the Commerce

Clauseand/orvague and uncertainsuchasto violate the Petitioners’ due processrights; (b)

alternatively, finding that the Petitioners’ application did not require a developmentpermit

application or siting approval pursuantto Section 39.2 of the Act, due to the fact that no

modification of its developmentpermitwasrequired;any denial of the applicationbasedon the

lack of a developmentpermit and site location approvalis moot, as the subjectcondition is

unconstitutional,or, alternatively, no changein the developmentpermit was required; or,

alternatively,remandingthis matterto theIEPA for Petitionersto file a developmentpermit;and

no site location approvalis necessarypursuantto Section39(c); (c) alternatively,finding that the

Petitioners’applicationis deemedto be completeas a matterof law basedon IEPA’s notice of

incompletenesssentmore than 30 days afterreceiptof the application,and that the application

and subjectpermit is thereforedeemedgranted,or alternatively,the applicationis deemedfiled

and completeand should be remandedto IEPA for technical review, if any; and (d), providing

suchotherandfurther reliefas theIllinois PollutionControlBoarddeemsappropriate.
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Dated:February18, 2004 Respectfullysubmitted,

UNITED DISPOSALOF BRADLEY, INC. and
MUNICIPAL TRUST & SAVINGS BANK, AS
TRUSTEEUNDERTRUST 0799

By: ~ ~—.

t~Or~éoftheir attorneys

JenniferJ. SackettPohlenz
David E. Neumeister
JenniferL. Medenwald
QUERREY& HARROW, LTD.
175 W. JacksonBlvd., Suite 1600
Chicago,Illinois 60604
Phone:(312)540-7000
Fax: (312)540-0578
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RECE~ D

BEFORE THE ILLINOIS POLLUTION CONTROL BOAR]2 ER~cSOFFICE

UNITED DISPOSALOF BRADLEY, INC., FEB 182004
And MUNICIPAL TRUST& SAVINGS BANK, STATE OF ILIJNOIS
As TrusteeUnderTrust0799, No. PCB 03-235 ~ ControlBoard

Petitioners, (Permit Appeal - Land)

v.

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

PETITIONERS UNITED DISPOSAL OF BRADLEY, INC’S.
AND MUNICIPAL TRUST & SAVINGS BANK’S

MOTION FOR ORAL ARGUMENT

NOW COME the Petitioners, UNITED DISPOSAL OF BRADLEY, INC. and

MUNICIPAL TRUST & SAVINGS BANK, asTrusteeUnderTrust 0799, by and throughtheir

attorneys,JenniferJ. SackettPohlenz,David E. Neumeisterand JenniferL. Medenwaldof

QUERREY & HARROW, LTD., pursuantto Section101.700of the Illinois Pollution Control

BoardRules,andmove theIllinois Pollution Control Board(“the Board”) to grantoral argument

on Petitioners’ Motion for Summary Judgment and Respondent’sMotion for Summary

Judgmentin theabove-captionedmatter. In supportofthis motion, thePetitionersstate:

1. Both Petitioners and the Respondentin the above-captionmatter have filed

Motions for Summary Judgmentbefore the Board regarding the Respondent’sdenial of

Petitioners’applicationfor apermitto modify an existingoperatingpermit.

2. The issuespresentedin both Petitioners’ and Respondent’ssummaryjudgment

motionsare uniqueandimplicateconstitutionalconcerns.Oral argumentwill givethe Boardan

opportunity to ask questionsof counselfor the respectiveparties abouttheseunique and/or

constitutionalissues.
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WHEREFORE,the Petitioners,UnitedDisposalof Bradley,Inc. and Municipal Trust &

SavingsBankasTrusteeUnderTrust 0799, respectfullyrequest,pursuantto Section 101.700of

the Illinois Pollution Control Board Rules,that the Illinois Pollution Control Board grant oral

argumenton Petitioners’Motion for SummaryJudgmentandRespondent’sMotion for Summary

Judgmentin theabove-captionedmatter.

Dated:February18, 2004 Respectfullysubmitted,

UNITED DISPOSALOF BRADLEY, INC. and
MUNICIPAL TRUST & SAVINGSBANK, AS
TRUSTEEUNDERTRUST 0799

By: ~ /-

~/ OnceofTheirAttorneys

JenniferJ. SackettPohlenz
David E. Neumeister
JenniferL. Medenwald
QUERREY& HARROW, LTD.
175 W. JacksonBlvd., Suite 1600
Chicago,Illinois 60604
Phone:(312)540-7000
Fax: (312) 540-0578
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